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James Boyle: Public information wants to be free
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The United States has much to learn from Europe about information policy. The 
scattered US approach to data privacy, for example, produces random islands of 
privacy protection in a sea of potential vulnerability. Until recently, your video rental 
records were better protected than your medical records. Europe, by contrast, has tried 
to establish a holistic framework: a much more effective approach. But there are places 
where the lessons should run the other way. Take publicly generated data, the huge 
and hugely important flow of information produced by government-funded activities - 
from ordnance survey maps and weather data, to state-produced texts, traffic studies 
and scientific information. How is this flow of information distributed? The norm turns 
out to be very different in the US and in Europe. 

On one side of the Atlantic, state produced data flows are frequently viewed as potential 
revenue sources. They are copyrighted or protected by database rights. The 
departments which produce the data often attempt to make a profit from user-fees, or at 
least recover their entire operating costs. It is heresy to suggest that the taxpayer has 
already paid for the production of this data and should not have to do so again. The 
other side of the Atlantic practices a benign form of information socialism. By law, any 
text produced by the central government is free from copyright and passes immediately 
into the public domain. Unoriginal compilations of fact - public or private - may not be 
owned. As for government data, the basic norm is that it should be available at the cost 
of reproduction alone. It is easy to guess which is which. Surely, the United States is the 
profit and property-obsessed realm, Europe the place where the state takes pride in 
providing data as a public service? No, actually it is the other way around. 

Take weather data. The United States makes complete weather data available to
anyone at the cost of reproduction. If the superb government websites and data feeds
aren’t enough, for the price of a box of blank DVD’s you can have the entire history of
weather records across the continental US. European countries, by contrast, typically
claim government copyright over weather data and often require the payment of
substantial fees. Which approach is better? If I had to suggest one article on this
subject it would be the magisterial study by Peter Weiss called “Borders in
Cyberspace,” published by the National Academies of Science. Weiss suggests that the
US approach generates far more social wealth. True, the information is initially provided
for free, but a thriving private weather industry has sprung up which takes the publicly
funded data as its raw material and then adds value to it. The US weather risk
management industry, for example, is ten times bigger than the European one,
employing more people, producing more valuable products, generating more social
wealth. Another study estimates that Europe invests �9.5bn in weather data and gets
approximately �68bn back in economic value - in everything from more efficient farming
and construction decisions, to better holiday planning - a 7-fold multiplier. The United
States, by contrast invests twice as much - �19bn - but gets back a return of �750bn, a
39-fold multiplier. Other studies suggest similar patterns in areas ranging from
geo-spatial data to traffic patterns and agriculture. “Free” information flow is better at
priming the pump of economic activity.

Some readers may not thrill to this way of looking at things because it smacks of private
corporations getting a “free ride” on the public purse - social wealth be damned. But the
benefits of open data policies go further. Every year the monsoon season kills hundreds
and causes massive property damage in South East Asia. This year, one set of
monsoon rains alone killed 660 people in India and left 4.5 million homeless.
Researchers seeking to predict the monsoon sought complete weather records from the
US and from Europe so as to generate a model based on global weather patterns. The
US data was easily and cheaply available at the cost of reproduction. The researchers
could not afford to pay the price asked by the European weather services, precluding
the “ensemble” analysis they sought to do. Weiss asks rhetorically “What is the
economic and social harm to over 1 billion people from hampered research?” In the
wake of the outpouring of sympathy for the tsunami victims in the same region, this
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example seems somehow even more tragic. Will the pattern be repeated with
seismographic, cartographic and satellite data? One hopes not.

The European attitude may be changing. Competition policy has already been a
powerful force pushing countries to rethink their attitudes to government data. The
European Directive on the re-use of public sector information takes strides in the right
direction, as do several national initiatives. Unfortunately, though, most of these follow a
disappointing pattern. An initially strong draft is watered down and the utterly crucial
question of whether data must be provided at the marginal cost of reproduction is
fudged or avoided. This is a shame. I have argued in these pages for evidence-based
information policy. I claimed in my last column that Europe’s database laws have failed
that test. Sadly, up until now, its treatment of public sector data has too. Is there a single
explanation for these errors? That will be a subject I take up in columns to come.

The writer is William Neal Reynolds Professor of Law at Duke Law School, a board 
member of Creative Commons and the co-founder of the Center for the Study of the 
Public Domain
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